
Content-Neutral Sign Codes 
After Reed and Austin



Today’s Speakers



Today’s Presentation

I. Signs and the First Amendment
II. Reed v. Town of Gilbert
II. Unresolved Issues
IV.   Limit Your Community’s Legal Exposure



  Signs and the First Amendment



Planning Challenges

“Sign Regulation is one of the more vexing tasks that a local government addresses 
on a routine basis.”*

The challenge when regulating signs is to balance:

• Traffic safety 
• Aesthetics
• Economic development
• Business and institutional needs
• Neighborhood groups
Myriad of legal issues – esp. Reed v. Town of Gilbert (2015)

*PAS QuickNotes No. 18



Sign Regulations and the First Amendment

1976: U.S. Supreme Court grants First Amendment 
protection to commercial speech

Commercial speech regulations are reviewed under 
intermediate scrutiny

Very important to have a statement of purpose 
establishing community’s interests that justify the 
regulation (i.e., aesthetics or traffic safety)
 
Direct, content-based regulation of political or 
ideological speech is strictly scrutinized and rarely 
upheld.  



Land Use vs. Sign Regulations



What Is “Intermediate Scrutiny”?

Use the code’s statement of purpose to establish community’s interests 
that justify the regulation, provide as much rationale as possible (studies, 
surveys, etc) 



What is “Strict Scrutiny”?



U.S. Supreme Court Decisions 

• Linmark Associates v. Township of Willingboro (1977)
• Metromedia v. City of San Diego (1981)
• City Council of Los Angeles v. Taxpayers for Vincent (1984)
• City of Ladue v. Gilleo (1994)

Reed v. Town of Gilbert (2015)



     Reed v. Town of Gilbert



Reed v. Town of Gilbert (2015)



Reed v. Town of Gilbert (2015)

• Town of Gilbert’s sign regulation was content-based and did not 
survive strict scrutiny because the regulation was not narrowly-
tailored to further a compelling government interest.

• Content-based “on its face” means it faces strict scrutiny
• If you need to “read the sign to know how to regulate it” then 

that’s trouble



Administration and Enforcement After Reed

 
  Business Sign    Monument Sign

 
  Read the Sign         Structure, location, size,
              materials, design, etc 



What is “Content Based”?



Tips to Comply with Reed



City of Austin v. Reagan Nat’l Advertising (2022)



City of Austin v. Reagan Nat’l Advertising (2022)

1) Reed’s “Need to Read” Test Does Not Apply to Off-Premise Sign 
Regulations.
2) Off-Premise Distinctions Should Never Regulate Non-Commercial 
Messages. 
3) Limiting Off-Premise Regulations to Commercial Messages is Subject 
to Intermediate Scrutiny

7th and 5th U.S. Circuit Court decisions (2023)



Non-Commercial vs. Commercial Speech

There was a growing question about whether non-
commercial/commercial speech distinction is content-based and entitled 
to strict scrutiny, but…

The Austin Court affirmed lower level of protection for commercial 
speech



After Reed and Austin



     
      Unresolved Issues



Government Speech

High school athletic field booster banners

• Mech v. Sch. Bd. of Palm Beach County (2016) – Math tutoring
• Another Palm Beach School controversy, this time involving satanic banners 

(2019)

Flags

• Shurtleff v. City of Boston (2022) – religious flag

Cases also address license plates, monuments in parks, and visitor center pamphlets

 



Murals: Art, Signs…or Both?

• Art is speech

• Restrict text not the message

• Consider mural subcategories
• based on physical design

• Consider a review process



Murals: Wag More Dogs v. Arlington County (4th Circ. 
2012)



Murals: Kersten v. City of Mandan (2019)



Murals: Young, et al. Town of Conway (2023)





   Limit Your Community’s Legal 
         Exposure



Limit Legal Exposure

Procedures are Critical
• Ambiguity and vagueness in your sign code can leave your community 

open to legal challenges
• Have non-discretionary standards to avoid selective enforcement
• Tailor regulation to the problem you want addressed, stay away from 

overbroad regulation
• Tight deadlines for every step of the process
• Clear path to judicial appeal if sought



Limit Legal Exposure

Be Flexible
• Zoning strategies and desired outcomes need to be tailored to the 

circumstances
• Many (most?) sign codes don’t meet current law, don’t borrow
When in Doubt
• Act promptly
• Be as clear, unambiguous and non-discretionary as possible
• Avoid overbreadth and under-inclusiveness
• Always focus on the land use impact or other neutral justification for sign 

regulation, not the content or the speaker



Limit Legal Exposure

• Every sign code should have a substitution clause
• Every sign code should have a severability clause
• State purpose/rationale in detail at start of code 
• Clearly define all critical words and phrases
• Minimize exemptions to the code



     Questions?



mwhite@planningandlaw.com   david.hickey@signs.org
Strevarthen@wsh-law.com   www.signs.org
            www.signresearch.org
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http://www.signs.org/
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