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Law Enforcement and Religious Freedom: 
A Proposal to Amend the NYPD Photo Booking Policy 
By: Mariam Arbabi, 2018 Graduate, George Washington University School of Law     

I. Introduction  

In the aft ermath of the terrorist attacks 
of September 11, 2001 Muslim men 
and women, especially those who could 

be readily identifi ed by their dress or 
practices,1 faced increased discrimination. 
The FBI reported that “anti-Muslim hate 
crimes are approximately fi ve times more 
frequent than they were before 2001” and 
“Muslims are consistently portrayed as 
somehow un-American because of their 
faith.”2 Although both Muslim men and 
women are victims of discrimination, 
Muslim women who choose to wear a 
headscarf face unique forms of discrimi-
nation and are adversely impacted in ways 
that Muslim men are not.3

 Muslim women have struggled to express 
their religious freedom and identities in 
numerous contexts. In the workplace, Mus-
lim women have been denied the right to 
wear a headscarf (hijab) and have been fi red 
for their refusal to remove their hijab; at 
school, Muslim girls have experienced public 
humiliation and have been prevented from 
participating in extracurricular activities; in 
the criminal justice system, they have been 
denied the right to wear a hijab while in 
courthouse, jails, and in correctional insti-
tutions.4 They have also been mistreated by 
police offi  cers, both when being arrested and 
when seeking police assistance.5

Because of their visibility, Muslim 

women who choose to wear a hijab expe-
rience discrimination and racism that is 
committed either consciously or subcon-
sciously due to a widespread bias against 
Muslims.  In New York City (City), the 
lack of religious accommodations and 
tolerance for Muslim women arrestees 
being processed by the New York Police 
Department (NYPD) has caught media 
attention aft er several incidents of police 
misconduct were reported. Within the 
past fi ve years, the City and NYPD have 
been the subject of three separate lawsuits 
by Muslim women who  were victims of 
police harassment and were forced to re-
move their headscarves for booking pho-
tographs (i.e. mugshots).6 Although these 
women settled with the City and NYPD, 
similar incidents are still occurring, as 
evidenced by the most recent civil rights 
class action lawsuit fi led in March of this 
year, urging a change in NYPD’s photo 
booking policy.7 The NYPD’s treatment 
of Muslim women has generated great 
fear within this community, especially for 
Muslim women and girls who are victims 
of domestic violence and feel too terrifi ed 
to seek help.8

This article examines the tension 
between NYPD’s photo booking policy 
and the First Amendment right of Muslim 
American women to wear the hijab. First, 
I will discuss the signifi cance of the hijab 

for Muslim-American women and the laws 
protecting one’s right to religious expression. 
Second, I will examine how NYPD’s current 
policy mandating the removal of the hijab 
is in violation of the First Amendment. 
Finally, I propose changes to the current 
Photo Booking policy that refl ects sensitivi-
ties not only to the customs of the Muslim 
community but to all residents of the City 
whose religious beliefs and customs may be 
undermined by this policy.  

II. Background  
a. What is a hijab?  
The prevailing custom during the time of 
the Prophet Mohammad was for a woman to 
wear the hijab covering her head and neck 
in front of all “non-mahram” males; she was 
only permitted to remove her head covering 
in front her “mahram” males.9 A “mahram” 
male is defi ned as a male who has a close 
familial relationship and is an individual 
that the woman can never marry, such as 
her father, brother, son, uncle, nephew, and 
husband’s father.10  Within the Muslim com-
munity there are various types of coverings 
for women, ranging from merely covering a 
woman’s head and neck, such as the hijab, or 
one that conceals a woman’s entire body in-
cluding her face, such as a burka or niqab.11

As with each of these religious coverings, 
a rationale behind the hijab is, in fact, to 
protect Muslim women from the immorality 
and objectifi cation by the opposite sex.12

Therefore, the conscious decision of Muslim 
women to wear a hijab refl ects an expression 
of empowerment, and a policy that prohibits 
or forces her to remove her hijab violates her 
religious autonomy. 13

This article will focus on NYPD’s arrest 
and photo booking policy regarding women 
who wear a hijab, which leaves a woman’s 
face visible and recognizable. (I make this 
distinction because there are diff erent policy 
concerns, such as that of identifi cation, that 
can justify the partial removal of a full burqa 
or niqab versus a head covering). Although 
the prevailing perception of the hijab in 
America is one of oppression, it is important 
to note that in the United States Muslim 
women do not face the same societal pres-
sures to wear the head scarves as their coun-
terparts in other countries. In fact, many 
Muslim American women make a deliberate 
decision to dress according to their religious 
beliefs and customs, and thus it is a deeply 
personal choice.14 To these women, wearing a 
hijab is fundamental to their understanding 
and adherence to their faith and to their own 
identity.15
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b. Religious protections under the U.S. 
and New York Constitutions.  
The practice of religious freedom with 
regards to religious dress extends far beyond 
Muslim women; for instance, forms of 
religious dress can also be found in Cathol-
icism, in Mormonism, in Sikhism, and in 
Orthodox Judaism.16 Accordingly, the Free 
Exercise clause of the First Amendment has 
implications for all such religious expres-
sion. While the right to religious expression 
has not always been fully honored in federal 
case law, the First Amendment does provide 
a fundamental right to protection from 
governmental regulation that substantially 
burdens this right. The Supreme Court has 
held that laws that “substantially burden” 
the free exercise of religion can survive 
scrutiny if the government can present a 
“compelling interest” for passing such regu-
lation.17 In 1990, the Court in Department of 
Human Resources v. Smith held that Oregon’s 
law prohibiting the use of hallucinogenic 
drugs (peyote) for sacramental purposes was 
constitutional. 18  The Court explained that 
the state law was facially neutral because it 
did not aim to promote or restrict a certain 
religious belief but rather only incidentally 
affected the plaintiffs and therefore the Free 
Exercise clause was inapplicable.19 The Smith 
decision was significant because it was gen-
erally seen as abandoning strict scrutiny for 
claims alleging religious freedom violations 
under the First Amendment.20  

As a response, Congress enacted the 
Religious Freedom Restoration Act (RFRA) 
of 199321 which aimed to restrict govern-
ment action that would intrude on sincerely 
held religious beliefs.22 It further provided 
that the government--federal or state--cannot 
“substantially burden” religious conduct 
even by “a rule of general applicability” 
unless the government can demonstrate 
that it took the least restrictive means in 
furthering its compelling governmental 
interest.23  However, in City of Boerne v. 
Flores, the Supreme Court struck down 
RFRA’s application to state laws, holding 
that it violated the separation of powers 
between the federal and state government.24 
Nevertheless, RFRA still applied federally—
and many states have since interpreted their 
own constitutions to legitimize statewide 
statutes that provide heightened protection 
for religious expression.25 Therefore, despite 
the decisions in Flores and Smith, a general 
consensus remains among the states that 
freedom of religious beliefs cannot be regu-
lated without a compelling state interest. 

New York is one such jurisdiction. Its 
State Constitution establishes that “the 
free exercise and enjoyment of religious 
profession and worship, without discrim-
ination or preference, shall forever be 
allowed in this state to all mankind.”26  
In language more robust than that of 
the First Amendment, it emphasizes the 
importance of religious liberty, a funda-
mental right that can only be overridden 
in limited circumstances.27 In Catholic 
Charities of the Diocese of Albay v. Serio, 
the New York Court of Appeals had the 
opportunity to apply Smith after a faith-
based organization alleged that certain 
provisions in the Women’s Health and 
Wellness Act 28 that required employer 
health insurance policies to provide 
coverage for prescriptions drugs and 
contraception, violated the Free Exer-
cise Clauses of the New York and U.S. 
Constitutions.28 Although the court did 
not apply strict scrutiny in Serio and 
found, applying Smith, that the First 
Amendment had not been offended, 
this opinion was significant because it 
demonstrated a willingness to adhere 
by New York’s Constitution and only 
limit the free exercise of religion by a 
compelling governmental interest in 
maintaining public peace, safety, or the 
prevention of licentiousness.30 This is 
aptly summarized in Justice Kaye’s con-
currence; “‘the court has been cogni-
zant that where the Supreme Court has 
changed course and diluted constitu-
tional principles, the Court of Appeals 
has the responsibility to support the 
State Constitution when [it] examines 
whether [it] should follow along as a 

matter of State law.’”31 The Court of Ap-
peals in Serio thereby acknowledged that 
New York State’s Free Exercise protection 
under its Constitution is broader and 
more robust than the current protections 
granted under the U.S. Constitution.32

III. NYPD’s  Photo Booking Restric-
tions on Religious Head Coverings 
The first civil rights lawsuit that the City 
and NYPD encountered regarding its photo 
booking procedures occured in 2012 when 
a young high school student was forced to 
remove her hijab and  she was denied the 
opportunity to have her official photograph 
taken by a female officer.33 In 2012, NYPD’s 
patrol guide had not implemented an official 
policy as to whether religious head coverings 
in official post-arrest photographs would 
be allowed.34 Due to the lack of guidance, 
central booking facilities throughout the City 
handled this issue differently. Some would 
allow individuals to wear religious head cov-
erings for photographs and others would not, 
making the policy discretionary.35 Practicing 
Muslim-American women throughout the 
City had varying experiences in their interac-
tions with law enforcement, with no certainty 
or guarantee of their constitutional rights.  

In 2015, another lawsuit ensued alleging 
a similar complaint against the NYPD. A 
Muslim-American woman claimed that she 
was forced to remove her hijab in the pres-
ence of male officers and prisoners while her 
photograph was being taken.36 In reaction to 
these civil rights lawsuits NYPD passed and 
implemented Interim Order 29 in March 
2015, which attempted to establish certain 
protocols for taking pictures of arrestees who 

The practice of religious 
freedom with regards to 
religious dress extends far 
beyond Muslim women; for 
instance, forms of religious 
dress can also be found in 
Catholicism, in Mormonism, 
in Sikhism, and in Orthodox 
Judaism. Accordingly, the 
Free Exercise clause of 
the First Amendment has 
implications for all such 
religious expression.
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refused to remove religious headwear.37 Inter-
im Order 29 amended Patrol Guide 208-03, 
“Arrests-General Processing,” and established 
the following governing policy:  

In order to accommodate arrestees who 
refuse to remove their religious head 
covering for an official department 
photograph, the Department has autho-
rized the Mass Arrest Processing Center 
(“MAPC”) at One Police Plaza be 
available so that an arrestee can remove 
their religious head covering and have 
their photograph taken in private. . . 
the Department requires that an official 
photograph be taken of an arrestee with 
an unobstructed view of the arrestee’s 
head, ears, and face. 38

This amendment is aimed at accomodating 
those with religious apparel by instructing both 
Desk Officers and Borough Court Section 
Supervisors the as follows: (1) Notify Manhat-
tan Court Section to ensure that someone of 
the same gender is available to take the picture 
of the arrestee; (2) Once at the processing 
center, have an officer of the same gender 
take an official Department picture without 
the religious head covering; and (3) Transport 
the arrestee to the Mass Arresting Processing 
Center (“MAPC”) and return the arrestee back 
to the respective Borough Court Section upon 
completion.39 Since the passing of Interim Or-
der 29, there have been no further changes to 
NYPD’s Patrol Guide regarding the procedures 
for official NYPD photographs of arrestees, and 
it continues to be the current protocol.  

Despite the implementation of this policy, 
mistreatment of individuals with religious 
requirements continued. An incident in 2016 
led to another lawsuit by a Muslim-American 
woman who alleged various violations of her 
religious rights when a male officer forcefully 
removed her hijab for a photograph, and never 
gave her the option of being escorted to MAPC 
to have her picture taken in private by a female 
officer.40 As evidenced in these cases, in prac-
tice, the police department was inconsistent 
in the application of the order and continued 
to use their discretion on the treatment of 
Muslim-American arrestees.  Muslim American 
women are vulnerable to these inconsisten-
cies– which can result in severe mental and 
emotional distress, as that experienced by the 
three woman who filed suits against the City 
and NYPD. 41  They each expressed that they 
felt exposed, distraught, and violated when they 
were forced to remove their religious head cov-
ering, especially since their own experience was 

in front of “non-mahram” males.42 The City 
recognized their significant constitutional 
interests and harm that the NYPD’s protocol 
may have caused and agreed to pay $60,000 
in damages to each woman. 43  

Interim Order 29 was a laudable attempt 
to accommodate religious customs, but the 
current policy continues to be problematic 
because it mandates the removal of all 
religious head coverings.44 The policy as it 
stands today substantially burdens Mus-
lim-American womens’ ability to practice 
their sincerely held beliefs.45  As such,  
NYPD’s photo booking procedure violates 
Muslim womens’ rights under the First 
Amendment and Article I section 3 of the 
New York State Constitution. 

The NYPD, like other federal and state 
agencies that impose specific requirements 
for official photographs, has an interest in 
capturing pictures that accurately portray 
the identity of the individual in order to 
facilitate their identification by the public, 
victims, and other officers. However, the ban 
on wearing a hijab in photographs does not 
serve any overriding governmental interest 
because a hijab leaves the woman’s face com-
pletely visible and unobstructed.. Further, 

A blanket ban on religious head coverings 
is not the least restrictive means by which 
the NYPD can achieve its stated interest. 
For instance, if the hijab casts a shadow on 
a woman’s face obstructing a clear view of 
distinctive features, an officer can easily ask 
her to adjust the hijab in order to facili-
tate the identification process; this would 
mimic a similar existing policy within the 
United States Citizenship and Immigration 
Services.46 To oblige a woman to completely 
remove her hijab is insensitive towards her 
personal religious practices--and ultimate-
ly  disrespects the customs of all religions 
requiring a religious dress. 

This NYPD policy remains in place, 
and continues to harm many more 
Muslim-American women who are 
residents of City. In March 2018, two 
Muslim-American women came forward 
with their traumatizing experience and 
filed a federal class-action lawsuit against 
the City. Both women endured hostile 
comments and mistreatment as they were 
forced to remove their hijabs for official 
Department photographs in spite of their 
tearful objections.47 These women are 
urging City-wide reform to the existing 
NYPD policy to ensure that no individual 
is deprived of their fundamental right 
to exercise their religion and forced to 
undress against their will.48  

IV. Proposed Changes to NYPD’s Post-Ar-
rest Photo Booking Policy  
a. Authority to amend NYPD’s Patrol 
Guide 208-03 

NYPD’s photo-booking policy squarely falls 
within the arena of local government. The New 
York State Constitution grants local govern-
ment home rule power to enact laws relating to 
“property, affairs, or government” and to revise 
their city charters in accordance with the State 
Constitution.49 Furthermore, the Municipal 
Home Rule Law broadens that power to 
include the “protection, order, conduct, safety, 
health, and wellbeing of persons or property” 
of its local citizens.50 With this authority to 
self-govern, the Charter of New York City 
(Charter) delegates its authority among its 
elected legislative body, the New York City 
Council and its’ agencies.51 Specifically, the 
legislative body is equipped with the power to 
“adopt local laws [. . .] for the order, protection 
and government of persons and property; for 
the preservation of the public health, comfort, 
peace and prosperity of the city and its inhab-
itants.”52 

The Charter has also created agencies to 
provide certain services, which the City Council 
is also responsible for overseeing by holding 
regularly scheduled hearings to ensure that each 
agency is working to fulfill its purpose with the 
appropriate procedures.53 One service provided 
to the citizens by the Charter is police protection; 
Chapter 18 of the New York City Charter estab-
lishes the City’s police department and bestows 
upon it the duty to:   

[P]reserve the public peace, prevent crime, 
detect and arrest offenders, suppress riots, 
mobs and insurrections, disperse unlawful 
or dangerous assemblages. . .protect the 
rights of persons and property, guard the 
public health, preserve order at elections 
and all public meetings and assemblages. 
. .enforce and prevent the violation of all 
laws and ordinances in force in the city; 
and for these purposes to arrest all persons 
guilty of violating any law or ordinance for 
the suppression or punishment of crimes 
or offenses.54  

  Consequently, law enforcement is the most 
visible, accessible, and direct representation 
of the local government’s policies, making 
it imperative that police officers uphold law 
and order, and promote public safety with-
out abusing their power. NYPD’s post-arrest 
photo booking policy is a matter that needs 
to be addressed by both the City Council and 
NYPD to create consistent practices that will 
not trigger constitutional violations. 

Law Enforcement  Cont'd from page 17
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b. Nationwide progress regarding hijabs in 
booking photographs. 
NYPD is not the only law enforcement agency 
to have aroused tensions when interacting 
with arrestees who refuse to remove reli-
gious head coverings for purposes of official 
photographs. Dearborn Heights, Michigan; 
Long Beach, California; Portland, Maine; and 
Minneapolis, Minnesota have all faced similar 
situations. However, unlike NYPD, all of 
these cities’ police departments implemented 
reforms and adopted policies that provided 
for religious accommodations for arrestees 
wearing religious garb.55 For example, after the 
Long Beach City Council approved a settle-
ment between a woman who was required to 
remove her hijab for a post-arrest photograph, 
the Long Beach Police Department amended 
its post-arrest photograph policies to allow 
women to wear their head coverings while in 
custody  and for photographs.56 In Dearborn 
Heights, Michigan the police changed their 
booking procedures in response to a lawsuit 
filed by a Muslim-American woman who was 
forced to remove her hijab while taking an of-
ficial photo.57 The new policy permits Muslim 
women to be searched by female officers with-
out the presence of male officers and allows for 
women to wear their head scarves for official 
photographs.58 These are just a few examples 
where law enforcement officials across the 
country have acknowledged the need for 
religious accommodations within their internal 
post-arrest photo booking policies. Most 
importantly it demonstrates a growing national 
consensus that Muslim-American women have 
a right to wear a hijab during official govern-
ment photographs. 

Other Federal and state entities have already 
taken additional steps to accommodate indi-
viduals wearing religious apparel. For official 
US passport photographs, the United States 
Department of State permits individuals to 
wear hats or head coverings that must be cus-
tomarily worn in public due to their religious 
beliefs.59 As referenced above,  the United 
States Citizenship and Immigration Services 
issued a policy memorandum stating that the 
department will accommodate individuals who 
wear religious headwear and will not mandate 
the removal of such head coverings for official 
photographs.60 At the state level, New York’s 
Department of Motor Vehicles regulations 
regarding official photographs for driver licens-
es, permit individuals to wear religious head 
coverings.61 The progress made at the federal, 
state, and local levels across the nation to ad-
dress matters of law enforcement and arrestees’ 
religious rights, should serve as a model policy 
for other communities faced with such issues.  

c. How should NYPD amend its  
Photo-Booking Policy?  
In light of the many lawsuits that the City 
and NYPD have faced regarding headscarves 
worn in booking photos, it is in the City’s and 
NYPD’s best interest to amend NYPD’s Patrol 
Guide 208-03, “Arrests – General Processing.” 
I would respectfully propose an updated policy 
that provides direction to police officers to 
accommodate religious beliefs when requiring 
an individual to pose for official photographs. 
In particular, the City should amend the Patrol 
Guide to eliminate the wholesale removal of all 
religious head coverings, following in the footsteps of 
other police departments who have recognized the 
rights of citizens to wear a religious head covering, 
such as a hijab.

As mentioned above, the City and NYPD 
have the authority and power to amend 
NYPD’s photo booking policy. It is imperative 
that the City take the required steps to modify 
or adopt policies and practices that accommo-
date religious customs. Thereby, an updated 
NYPD policy on post-arrest photographs would 
be consistent with Federal regulations regard-
ing official passport photographs, and state 
regulations regarding driver licenses; ensuring 
that individual’s right to Free Exercise of reli-
gious freedom is subject to the same standards 
throughout all three levels of government.  

Moreover, viewed through the prism of the 
Free Exercise clauses of the New York and U.S. 
Constitutions, NYPD’s photo-booking policy 
would not withstand strict scrutiny. Clear iden-
tification of a person is a compelling interest, 
but the NYPD’s discriminatory treatment of 
the Muslim community by requiring removal 
of a hijab or any religious head covering is not 
narrowly tailored to this interest. It is far from 
clear how the removal of a head scarf that 
leaves a woman’s face completely uncovered 
and visible for pictures furthers the NYPD’s in-
tended goal of keeping an accurate photograph-
ic record of an individual.  To require women 
to involuntarily remove their religious attire in-
fringes upon their rights to freely exercise their 
religious beliefs without the interference of 
substantially burdensome government conduct. 
In addition to burdening Muslim-American 
women’s rights, having police officers transport 
these arrestees to and from the Mass Arresting 
Processing Center to have their pictures taken 
by an officer of the same gender, when there 
is no guarantee that one will be available, 
places a burden on law enforcement’s time and 
efficiency.  

This proposed amendment would not only 
accommodate individual’s right to free exercise 
of religion, but it would also be the least re-
strictive means in furthering law enforcements’ 

interests.  It would also have wider implications 
for individuals of various religions beyond the 
Muslim community, who may also require 
certain religious dress or coverings. 

Conclusion  
The right to wear religious apparel such as a 
hijab is protected under the First Amendment of 
the United States Constitution and the majority 
of State Constitutions. Merely because Muslim 
womens’ religious practices require an overt ex-
pression of faith does not mean that they should 
be treated differently or marginalized for their 
sincerely held beliefs. Local government regula-
tions, such as the NYPD’s photograph booking 
policies that mandates the removal of a woman’s 
headscarf violates the First Amendment and 
Article 1, section 3, of New York State’s Consti-
tution. Considering that other federal and state 
policies do not require the removal of a woman’s 
hijab for purposes of official photographs such as 
passports and licenses, the City is hard pressed 
to justify such removal for a photograph serving 
a similar interest in identification. The various 
hijab-related suits initiated against the City 
and its police department make it all the more 
evident that it would be in the City’s best inter-
est to amend the NYPD Patrol Guide 208-03 
"Arrests- General Proccessing." Modifying the ex-
isting policy would ensure that all individuals are 
being treated equally when it comes to religious 
freedom and allow them to comply with arrest 
policies without the humiliation and violation of 
their strongly held religious beliefs.
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